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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

ART TROR BT GTIET AT :
Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India. .
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(c)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. ‘
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by

two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a

copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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10% of the duty demanded where duty or duty and penalty are in dispute, or pg
penalty alone is in dispute.”

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed: by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(if) ~ amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on
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ORER-IN-APPEAL

This appeal has been filed by M/s Madhuvan Insurance Broking Service Pvt
Ltd, 85, Madhuvan Building, Nr. Madalpur Underbridge, Ellisbridge, Ahmedabad
[hereinafter referred to as “appellant] against Order-in-Original No.CGST-VI/Ref-
90/SKC/Madhu/18—19 dated 28.09.2018 [hereinafter referred to as “impugned
order”] passed by the Assistant Commissioner of CGST, Division-1, Ahmedabad

South [hereinafter referred to as “adjudicating authority].

2. Briefly stated, the facts of the case is that the appellant has filed a refund
claim of‘ Rs.1,04,125/- on 01.06.2018, towards the excess payment of service tax
paid by them through oversight during May 2007. The adjudicating authority has
rejected the said claim on the grounds that though the appellant have option to
make adjustment of the service tax paid in excess in a particular month or quarter,

as specified under Rule 6 (4A) of Service Tax Rules, 1994, they failed to make such

adjustment.

3. Being aggrieved, the appellant has filed the instant appeal on the grounds
that the order rejecting the refund claim is without appreciating the facts in its
proper perspective and without giving an opportunity of being heard; that there is
no provision under the law to reject the refund claim when the appellant could not
adjust the excess amount of service tax paid against the liability of subsequent

month.

4, Personal hearing in the matter was held on 11.12.2018. Shri Neaitik Mehta,
Chartered Accountant appeared for the same and reiterated the ground of appeal.

He submitted further written submission.

5. I have carefully gone through the facts of the case and submissions made by

the appellant in the appeal memorandum as well as at the time of personal hearing.

6. At the outset, T find that the refund in guestion has been filed by the
appellant towards excess payment of service tax paid during May 2017. The
situation leads to-file the said refund claim is that as per ST-3 return filed by the
appellant, they had shown the taxable value as Rs.20,55,619/- and paid service
tax, Swachh Bharat Cess, Krishi Kalyan Cess, totally of Rs.3,08,343/-. As soon as it
came to the knowledge of the appellant that they had charged excess amount,
credit note of Rs.5,90,000/- to M/s Bajaj Allianz Insurance Co. Ltd and Rs.25,477/-
to New India Assurance Co.Ltd was issued. As per the appellant’s claim, including
Rs.78,686/- said to have been inadvertently shown more in ST-2 return, the
taxable value was Rs.13,61,456/-. Therefore, they were liable for payment of
service tax, Swachh Bharat Cess, Krishi Kalyan Cess, totally for Rs.2,04,218/-which
resulted in excess payment of Rs.1,04,125/-. |
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7. I find that the adjudicating authority has not gisputed the excess payment
made by the appellant. However he contended that th.e excess payment was made
by mistake in the month of May 2017 and the appellant have option to make
adjustment as per provisions of Rule 6(4A) and avail the credit in the month of
June 2017; that the availment of credit in the month of June 2017 could be either
utilized for the payment against the liability of June 2017 or carried forwarded the
closing balance of credit of June 2017 in GST by filing TRANS-1 form for transitional
credit under the provisions of Section 140 of CGST Act. Further, I find that the
adjudicating authority has contended that [i] the reasons for issuance of credit
notes were not recorded by the appellant and the service recipient has not given
any confirmation on receipt of such credit notes and accounted for in their financial
records; [ii] the appellant has not given the evidence that for which period they
have issued credit notes; they also not given the corresponding invoices against
which the credit notes; and [iii] not provided any reasons for value addition of

Rs.78,686/- in the month of May 2017.

8. I find that the adjudicating authority has decided the case without issuing
show cause notice/query memo or granting opportunity to represent thﬂeir case by
way of personal hearing. The appellant has also contended that they have not given
any natural justice to represent their case. The action of adjudicating authority is
amounts to violation of principles of natural justice. No doubt, principles of natural
justice have been held to be revered and have been placed at a high pedestal in the
adjudication proceedings which are judicial, quasi judicial. Therefore, the impugned
order of the adjudicating authority is set aside solely on the ground of principles of
natural justice. Consequently, the matter is remitted back to the adjudicating
authority for passing fresh order, after giving an opportunity of personal hearing to
the appellant. The appellant is at a liberty to submit their defence at the time of

personal hearing. -

9. In view of above discussion, I remand the case to the adjudicating authority.
. . A )
The appeal stands disposed of in above terms. ;B'Y“‘g“ W{'
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Date : .1.2019
Attested
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Superintendent (Appeal),
Central Tax,Ahmedabad.

By RPAD.

To,

M/s Madhuvan Insurance Broking Service Pvt Ltd,
85, Madhuvan Building, Nr. Madalpur Underbridge,
Ellisbridge, Ahmedabad




Copy to:-

The Chief Commissioner, Central Tax,

The Assistant Commissioner, System,
The Assistant Commissioner, CGST, D

\//Gﬁard File.
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Ahmedabad Zone .

The Principal Commissioner, Central Tax, Ahmedabad South.
The Joint Commissioner, CGST, Ahmedabad, South

CGST, Ahmedabad South
n.I1I, Ahmedabad South
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